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                                                            Abstract 

 

Advancement in medical sciences has opened new avenues of debate and 

concepts in the doctrines of property and ownership. Human body and its parts 

are being used like never before. Success story of Organ transplantation started 

from cornea1 and has now reached to full face transplant.2 Various inventions 

are being made using human tissues. As a result, patent rights are being 

claimed for these inventions and millions of dollars are earned3. This situation 

has not only initiated a new debate in the ‘ownership’ and ‘property’ regimes 

but also instigated people to have a share in the monetary benefit from what is 

being invented using their body parts. Thus ‘human body’ is in limelight as a 

need has arisen for the reassessment of the status of human body and its parts.  
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1Thomas Schlich, The Origins of Organ Transplantation: Surgery and Laboratory Science, 1880-1930 (U.K: 

Boydell & Brewer Limited, 2010), P. 16.  
2 First full face transplant surgery was carried out at 20th march 2010 at a hospital in Barcelona by a team of 

30 experts. The team had transplanted muscles, nose, lips, maxilla, palate, all teeth, cheekbones, and the 

mandible of a man injured in a shooting accident by means of plastic surgery and micro-neurovascular 

reconstructive surgery techniques. See Helen Briggs, “Full face  transplant ‘a success’,” BBC News, April 

23rd, 2010,  http://www.bbc.co.uk/news/health  (accessed June , 2010)  
3 Please see Moore v. Regents of the University of California 

mailto:rukhsanawarraich@gmail.com
mailto:ghazala.ghalib@iiu.edu.pk
mailto:Sadia_halima@hotmail.com
http://www.bbc.co.uk/news/health
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1- Introduction  

“People everywhere desire the possession of things which are valuable by cultural 

definition and by which this desiring becomes scarce”.4 If this idea works in terms of 

property, then ‘object’ of the property has to change tremendously and frequently for sure, 

as social and cultural norms and interest of the people are changing massively. 5  For 

instance, slaves used to be things capable of becoming ‘objects’ of the property at one 

time6. Gray and Symes wrote regarding the ‘objects’ of medieval times: “In medieval 

England, the husband was viewed as enjoying proprietary rights in relation to his wife, her 

domestic services and her productive capacity”.7 

Now these concepts seem very alien to us. Thus the idea of ‘object’ has always remained 

under a consistent change with the changing norms, interest and ethics of the society. A 

massive shift came in the notion when in the 19th and in early 20th century ‘land’ was 

outclassed by company share as a paramount object of commercial value.8Hence the 

notion of tangible things only, capable of becoming the ‘object’ of the property was 

abolished. Debts, Patents, copyrights, computer software and many other intangibles were 

added to the list9.  Goodwill became the property too10. Thus with the passage of time, 

various types of intangible things and rights extended and many new avenues were opened.   

 Encyclopaedia of Britannica noted that the government granted intangible rights widen a 

lot in the 19th and 20th century. Oldest of these rights were given by States and international 

bodies to authors, inventers, manufacturers, and tradesmen. Copyrights were granted to 

encourage and safeguard the rights of the authors while Patents were given to inventers 

for their protection and encouragement. Manufacturers and tradesmen were made 

contented by granting the protection of Trademarks.11Thus, many new avenues opened, 

and many new articles entered in the ambit of “objects”. In the same way, some ‘objects’ 

were precluded as well, for example natural resources. Natural resources have been ruled 

                                                 
4 International Encyclopedia of the Social Sciences, David L. Sills Ed., vol.11, s.v. “property.”  
5Gray and Symes, Real Property and Real Person, p. 11. 
6Perrins, Introduction to Land Law, p. 6. 
7Gray and Symes, op.cit., p. 11. 
8 Ibid.  
9 Bryn Perrins, Introduction to Land Law, p. 6. 
10 Black’s Law Dictionary 6th Ed., Bryan A. Garner & Henry Campbell Black Eds., s.v. “property.”   
11 http://www.britannica.com/EBchecked/topic/479032/property-law. 
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out from private ownership in some western legal systems. However, they are still 

considered as ‘object’ of private property in some other systems. 

21st century is the century of discoveries in science and technology which made the jurists 

ponder over the concept of property again. Man has developed many technologies for the 

betterment of humanity. There has been a revolution in the automobile industry, 

information technology, medical sciences, and biotechnology. The Organ transplantation 

possibility in the now medical science, has opened a new avenue of discussion in the 

jurisprudential and legal thoughts regarding property. As every year thousands of 

transplant surgeries are being performed of course, there must be an organ of some other 

person available too, for transplantation. The number of transplantations carried out each 

year results in the shortage of organs as well. Many people are on waiting list for 

transplantation just because of lack of availability of organs; some even die.12 For this 

reason, some jurists are calling for permissibility of sale of organs. According to them, 

monetary inducement will increase the availability. On the other hand, many jurists argue 

in favor of the ban on commercial dealings in human body imposed by law. Thus ‘human 

body’ is in limelight as a dire need has arisen for determining the legal status of human 

body and its parts. 

              

2- Ownership in Human Body 

The landmark judgment Moore v. Regents of the University of California13, Supreme Court 

negated property rights in the human body. Court decided the crucial question whether a 

human being has property rights in its own cells which were taken by doctors or 

researchers as samples. David Golde was researching about cancer at UCLA Medical 

Centre. He was treating John Moore in 1976 for hairy leukemia. During his treatments he 

was amazed to find that Moore’s removed spleen contained unique blood cells that are 

producing a certain type of protein which could help in fighting infections as this certain 

type of protein stimulates the growth of white blood cells. Golde and his team transformed 

this cell, with the help of biotechnology, into a replicating one so that it could make the 

                                                 
12 In U.K alone eight thousand people are on the waiting list for the transplant surgery, out of these eight 

thousand patients five hundred die each year waiting for organ. This number rises by 8 percent a year. 

http://www.independent.co.uk/life-style/health-and-families/health-news/sale-of-human-organs-should-be-

legalised-say-surgeons-2176110.html 
13 793 P.2d 479, 271 Cal. Rptr. 146, 51 Cal. 3d 120  
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protein in large quantity. This cell line was later patented by University of California, and 

it was declared that Dr Golde and his assistant were the inventors. Moore was adamant 

when he came to know about this and claimed his shares in the profits as it was made using 

a part of his body. It was decided by the Supreme Court of California that discarded blood 

and samples of tissues cannot be termed as patient’s personal property and they do not 

have right to claim the share in the profits made from commercial products or research 

conducted from their cells. Majority of the U.S courts follow the principle developed by 

the Supreme Court of California and rule against the cases where family members of the 

deceased brought claims against researchers and universities on the ground of “Improper 

Commercialization’ of their deceased relatives’ body parts.  

The English Law as well completely prohibits any kind of sale which takes place for the 

transplantation. It is an offence to engage in commercial dealings in bodily material, such 

as organs or tissue for the purposes of transplantation under section 32 of the Human 

Tissue Act 2004.14 A person proved as guilty for this offence under section 32 is liable to 

imprisonment for up to a year and/or a fine.15 

Nonetheless, it has sparked a debate among scholars if the doctrine of property applies 

over human body and its parts or not. This article is a literary attempt to address the issue 

of property and ownership in human body.  

Considering property rights in human body, scholars are divided into three groups. The 

First group completely negates the notion of property in human body; second accords full 

ownership of human body, third is in the middle. This third group advocates for the limited 

property rights with regards to human body and its parts.16 Each group have their own 

arguments. Some of them are summarized below: 

1. Arguments of those who negate ownership in human body 

This group contend that considering ‘body’ as ‘property’ is demeaning, disgracing and 

dishonoring. It is against the dignity of human beings.17 Equalizing body with some object 

                                                 
14 Human tissue Authority, http://www.hta.gov.uk/ 
15 Ibid 
16 Henk Have and others, Ownership in the human body: philosophical Consideration on the Use of Human 

Body & its Parts in Health Care (Netherland: Kluwer Academic Publisher, 1998), p. 3; Jonathan herring 

and P.L Chau, “My body, Your body , Our body”. Medical Law Review, (spring 15, 2007). P. 34.  
17 Paul Ramsey, who was a Christian theologian, wrote against the commercialization of the human body. 

He is against the commercialization of human body parts, especially against the Commodification of the 
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that can be traded is the degradation of body. 18 Professor Skene from the University of 

Melbourne writes: “Organs should not be commodified because that involves ‘an affront 

to our fundamental notions of human dignity’. Sale and property need not go together. One 

can have property interests that fall short of a ‘commercial’ interest.”19. Alan B. stated that 

“If the human body is owned by the persona which it embodies, it becomes subordinate 

object or res having something less than full human dignity.”20 Some researchers contend 

that it will hinder the scientific research and teaching. Researchers and scientists will have 

to buy body parts for their research 21  or they will have to agree for a share in the 

commercial profit acquired from the invention.  According to Wagner: “An implied 

reservation of interest in research tissue would cloud the researcher's dominion over the 

research material and the research results. Such uncertainty would chill the exchange of 

research materials, limit research options and synergistic exchanges between scientists, 

and discourage attempts to transfer research results. Therefore, it will increase the cost of 

scientific research, thus hindering the good that can be achieved for humanity through 

scientific studies”.22 

                                                 
vital organs. He used the logic of irrevocable connection of the human body to the person. In his opinion, 

there is sacredness in the human body in the biological order. This sacredness demands human beings to 

treat human body with respect. Thus in his opinion, the commercialization of human body is a contradiction 

to the morality. Paul Ramsey, the Patient as Person (New Haven, CT: Yale University Press, 1970).As 

quoted in U.S. Congress, Office of Technology Assessment, New Developments in Biotechnology: 

Ownership of Human Tissues and Cells—Special Report, OTA-BA-337 (Washington, DC:U.S. 

Government Printing Office, March 1987), p. 133. 

Likewise another scholar, Leon Kass wrote against the sale of human organs. In his opinion, this practice of 

buying and selling of human flesh should not be encouraged. He denied the concept of separating human 

body from what gives human body their dignity. He invites the thinkers to look carefully at what body means. 

In this way they will learn a great deal about human dignity and moral conduct. Leon Kass, Toward a More 

Natural Science (New York: Free Press, 1985).As quoted in U.S. Congress: Ownership of Human Tissues 

and Cells, p. 134. 
18  Leone Skene, “Arguments Against People Legally “Owning” Their Own Bodies, Boy Parts and 

Tissue,”Macquarie Law Journal (2002), http://www.austlii.edu.au/au/journals/mqlj/2002/7.html ; Jonathan 

Herring and P.L .Chau, “My body, your body, our bodies.”, p. 34-61 
19 Leone Skene, “Arguments Against People Legally “Owning” Their Own Bodies, Body Parts and Tissue.” 
20 Allen B. Wagner, “Human Tissue research; Who Owns the Results.” Santa Clara Computer and High- 

Technology Law Journal, vol. 3 (1987): p. 231-257.  
21 U.S Congress report states in this regard:“In the specific case of human biological materials donated for 

research to nonprofit institutions (e.g., university-based biomedical research), the shift from a gift to a market 

basis could have damaging consequences in the cost and availability of such materials, public perception of 

and generosity toward biomedical researchers, and increased suspicion of health providers”. U.S. Congress: 

Ownership of Human Tissues and Cell, p. 137.  
22 According to researchers, if payments are allowed against the human organs or any part of body, it will 

increase the two types of costs. Firstly, the source will have to be paid off. Secondly, the cost of administering 

the whole program that is the transaction costs. Both will be increased. This will make the research a very 

heavy budget program. Thus it will hinder the researches, which aim to improve the quality of human life 

and pray for the betterment of human life. 

http://www.austlii.edu.au/au/journals/mqlj/2002/7.html
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The group maintains that human body and its parts enjoy an already legal protection. Law 

of torts protects the human body from invasion. Illegal and unconsented invasion in a 

human body amount to battery23 Law of negligence is the field of ‘Law’ that grants the 

right of information to the patients. Under this law, the physicians or medical specialists 

are under a legal duty to reveal all the pro and corns of the medical procedure they must 

execute. It legally protects the body and its parts from any type of assault.24 Privacy and 

non-discrimination laws deal with the concerns of revealing personal or genetic 

information of a person. Professor Wagner maintains: 

“In situations involving human existence, the law depends on concepts of liberty 

and personal tort, not private property. To distinguish them, recall that property 

is the disposable, exclusive, possessory interest over its subject in the tangible 

realm.  That is, property is a bundle of rights in rem appurtenant to a res. In 

contrast, liberty includes the constitutional rights of action, association and 

expression, that is, rights in persona appurtenant to our precepts of individuality. 

While liberty restrains governmental action affecting living persons, state 

personal tort law regulates analogous interpersonal interferences such as assault, 

battery, false imprisonment, and privacy”.25 

The Offence of desecration of a corpse protects the human dead body from illegal 

desecration of body and its parts. Thus, this group maintains that law already guards the 

                                                 
23According to Encyclopedia of Britannica, “Battery is the unlawful application of physical force to another 

and assault is an attempt to commit battery or an act that causes another reasonably to fear an imminent 

battery. These concepts are found in most legal systems and together with manslaughter and murder are 

designed to protect the individual from rude and undesired physical contact or force and from the fear or 

threat thereof. No minimum degree of force is necessary to constitute a battery. A mere touch is sufficient. 

And force need not be applied directly. It is battery if one strikes a person's cane or horse, administers poison 

or drugs, or communicates a disease. An accident or ordinary negligence that results in injury is not 

criminally punishable as battery unless it occurred during the commission of another unlawful offense. 

Generally, one does not commit battery unless one acts with intent to harm or with gross criminal negligence 

involving a high degree of carelessness. Even then such action may be justified if it is for the purpose of the 

defense of others or of property, or if it is in self-defense. Reasonable force may be used in the performance 

of duty, as, for example, by a police officer, without constituting battery”. Online Encyclopedia of 

Britannica, http://vlib.interchange.at:2078/eb/article-9070470; Allen B. Wagner, “Human Tissue research; 

Who Owns the Results.”, p. 231-257. 
24  Allen B. Wagner, “Human Tissue research; Who Owns the Results.”p. 231-257; Leone Skene, 

“Arguments Against People Legally “Owning” Their Own Bodies, Boy Parts and Tissue,”Macquarie Law 

Journal (2002), http://www.austlii.edu.au/au/journals/mqlj/2002/7.html. 
25 Allen B. Wagner, “Human Tissue research; Who Owns the Results”, p. 231-257. 

http://vlib.interchange.at:2078/eb/article-9070470
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“human body and its parts’; legal inadequacy should be strengthened rather creating a 

property paradigm in body.26 

An argument is posed supporting the property paradigm that the body and its parts must 

be ‘property’ as no concept can exist for bequeathing unless there is a property. One cannot 

bequeath from something which is not owned by him. On the contrary the foundation of 

Human Transplant Legislation is the consent to use human body or its parts in a certain 

manner. Thus, an agreement to access one’s body parts does not constitute a “gift”. It is 

the use of personal right that is permitted to employ body in a certain manner. 27 

Commercialization of human body parts will impede the altruistic donation of human 

organs. Why would anyone donate freely when a good earning can be drawn from it. 

People will not only find it as an easy bread, but will also instigate to end life of those who 

are on life support system or don’t have much days to live medically. Moreover, it will 

threaten the life of weak classes of society. Women, children, and minors will be very easy 

targets of the exploitative classes of society. 

II. Arguments calling for property paradigm in body 

Scholars and researchers, who are in favor of full property paradigm28, suggest  various 

arguments supporting the concept of ownership and property in human body. Some of the 

researchers have rationalized their idea based on jurisprudential discussions and thoughts 

of property29; others argue on the anthropological and economic context. 

Muireann Quigley has adopted the liberal political theory which treats property relations 

as socially constructed bundles of rights. She has selected Tony Honore’s list of eleven 

types of legal relations that is the major components of the ‘full liberal type of ownership’. 

                                                 
26Leone Skene, “Arguments Against People Legally “Owning” Their Own Bodies, Boy Parts and Tissue,” 
27 Ibid.  

  
28 There is a third minority group as well who neither favor complete negation of ownership in human body 

nor demands full ownership. This group admits that a human being can’t be the full owner of his entire body. 

Thus can’t proclaim the right to sell and dispose of but claims that the limited property rights can be granted 

to human beings in relation to their bodies for there is a similarity between body parts and ownable objects. 

See for more details: Henk Have and others, Ownership in the human body: philosophical Consideration on 

the Use of Human Body & its Parts in Health Care, p.3. 
29 For example “H. Tristram Engelhardt, Jr. cites the philosophers Hegel and Locke to develop his claim that 

the human body is the quintessential example of property. He then argues that we have a right to trade our 

bodies commercially. In fact, he argues that, if anything, our right to trade other material objects is inferiorto 

and less clear than our right to trade our bodies” Engelhardt, H.T., The Foundations of Bioethics (New York: 

Oxford University Press, 1986) as quoted in U.S. Congress: Ownership of Human Tissues and Cells, p. 135. 
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Two other writers B Bjorkman and S O Hansson have adopted the same approach and 

methodology in their research30 Furthermore, they have given five principles of bodily 

rights. Here Quigley’s analysis is encapsulated as she has gone through each element of 

Property and applied that on Human body. Quigley comments that ‘Honoré' has arrived to 

11 rights, duties and other elements that constitute ownership. He did this through deep 

scrutiny and contemplation in jurisprudence. 31 . She applied ‘Honoré's conception of 

property’ to the realm of the human body and its parts. She has undergone each element 

and analyzed human body in its light. Her observation is summarized below: 

1. Right to possess 

2. Regarding first right of property, that is the right to possess, she comments that 

individuals acquire more and more control over their bodies as they grow and get 

the permission to do more and more. 32 

3. The right (liberty) to use: In her opinion two interpretations of “the right to use”, 

identified by Honoré readily applies to human bodies. The first, broad, interpretation 

that is “management” and “income” and the second, narrower, interpretation which is 

the “owner's personal use and enjoyment of the thing owned”. 33 

4. The right (power) to manage: She applies this element of ownership on human body 

by saying that owner may put any restriction regarding the term of usage of his body.34 

5. The right (claim) to the income of the thing: According to her, the right to the income 

of the thing occurs: “Whenever we go to work and are paid for our labor”. She further 

articulates that it may occur in selling or prostitution. 35 

6. The right to capital: Honoré had classified two aspects of this right: the power to 

alienate and the liberty to consume or destroy the object. Quigley rejects the opinion 

that this is one of the incidents that is missing regarding “body” as propounded by 

munzer36. She refutes and counter-argues that there are many instances where human 

beings do alienate their body organs or parts. She quotes the examples of hair cut, nail 

                                                 
30 B Bjorkman and S O Hansson, Bodily rights and property rights, Journal of medical ethics, p. 209-214. 
31Muireann Quigley, “Property and the body: Applying Honoré.” Journal of Medical Ethics (November 

2007) 33(11): p. 631–634.  
32Ibid. 
33 Ibid. 
34Ibid.  
35Ibid.  
36 Munzer S R. A Theory of Property. (Cambridge: Cambridge University Press, 1990) as quoted in Muireann 

Quigley, “Property and the body: Applying Honoré.” Journal of Medical Ethics (November 2007) 33(11):p.  

631–34.  
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clip, blood donation and organ donation such as kidney to a stranger. An extreme form 

of such alienation is the suicide. in these words.37  

7. The right to security: 

The compensation for a wrongful death, to the next of kin or relatives of the deceased 

made for the interest that they had in his body and any income he might have produced 

through his labor is an example of the right to security.38 

8. The rights of transmissibility: 

Quigley applied this right to the body in the fashion that human beings do transfer their 

rights regarding their bodies. For example on a small scale, patients give the control of 

decision making to doctors in relation to their bodies.39 

9. The right to absence of term: 

While this is the owner's right to an indeterminate length of ownership, its application 

to the human body is very obvious. A person’s right to own his or her body cannot be 

taken away by anyone. 

10. The duty to prevent harm: 

It is a person’s duty not to harm others by his body. He is bound by law that his or her 

body should not be employed in a manner that creates mischief, impair or hurt. 

11. The liability to execution: 

Liability to execute human body is evident in the cases where human beings are 

imprisoned for non-payment of fines following a court order or for contempt of court 

in the opinion of said writers.40 

12. Residuary character (liability): 

“In relation to the self, this expiration of rights seems, most notably, to occur at 

death. Here our rights with regard to the self must necessarily cease, as we can 

no longer be deemed capable of possessing any rights. The rights regarding our 

body then become vested in another—usually our next of kin. However, some 

of the rights may become vested in the state, as when a coroner's postmortem is 

required”.  

                                                 
37Muireann Quigley, “Property and the body: Applying Honoré.” p. 631–634. 
38 ibid 
39 ibid 
40Ibid.  
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13. These are the words of Muireann Quigley through which she has related the last 

element of property with the human body. 

In this way she has concluded that the self –ownership can be claimed on human body by 

placing it in the framework of the property theory. In her words: “So it seems that when it 

comes to my body, I can say, with the support of the most complete theory of property that 

we have, that “I own that” or “that is my property”. We can each claim to have “full liberal 

ownership of our bodies”, and to have property rights in our own bodies.”41. Some other 

researchers have scrutinized human body as property from social and market point of view 

and assessed its result. Lori B. Andrews is one of such researchers who has analyzed the 

human body and property concept and concluded that there should be full ownership in 

human body.42. According to him, Property approach best protects the right and interests 

of people regarding their body in all those stances where privacy, autonomy or assault do 

not, when improper deeds are done with extracorporeal bodily materials. 43  Lori B. 

Andrews rejects the argument of poor selling their organs for ban on the ground that 

society has not provided any benefit to poor by disallowing organ sale. For a person in dire 

need of money to feed his children, selling organ is a much better option. There is no 

practical benefit of banning organ sale unless poor are granted means to escape or avoid 

their hunger or dire need.44 He further goes on and decrees that the criticism is even much 

less justified in the issues of regenerative bodily products like blood, sweat and semen 

which are easily removable from human body safely.45 He rejects the justification for the 

prohibition on the ground that it will raise the quality of donation and prevent the situation 

where body parts will only be affordable by rich. He contends that for quality control, tests 

are available to check the fitness of donor and quality of his body parts. Affordability by 

rich is quite a weak argument to him as there are many medicines which are being 

manufactured and sold on a very high price, much higher than the reach of poor or there 

are physicians who refuse to treat the patient on the ground that the latter can’t afford it. 

In his opinion, the argument of banning selling of body parts on the ground that it will 

diminish altruism is implausible. Necessities of life like food, shelter and health care are 

                                                 
41 Ibid.  
42 Lori B. Andrews, “My body my property,” The Hastings Centre Report 16. no. 5 (October 1986), p. 28-

38,  
43 Ibid. 
44 Ibid. 
45  ibid 
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being sold yet people donate goods to needy people, devote time and spend money.  Instead 

in view of some scholars Market system is the best mechanism to solve the shortage 

problem46. 

3- Conclusion 

Legislation and Judicial Precedents both negate the concept of ownership in human body 

and prohibits any kind of commercial dealings in the same for the purpose of 

transplantation. However, a lot of legal experts are writing about the notion. Some of them 

are in support of the recognition of ownership in human body while others consider it 

completely vile. Consent regime and economic rules of supply and demand are often 

presented as arguments for its favor. Other groups believe it will commodify human body 

and its part which is against the human dignity. The situation is open to debate and requires 

special attention of jurists for further research. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
46 Martin Wilkinson Ethics expert at Keele University writes in his article that the demand for organ donors 

has far outstrips the supply. In his opinion if organ sale is allowed, it will cut waiting list.  Martin Wilkinson, 

“sell organs to save lives”. www.bbc.co.uk/news/health 
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